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Order-In -Appeal and date and 26.04.2024
-cnf«rfc!TT:rr"f!<TT/ $flria G, 3nga (J-fil@)(if) Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

(ef) artaalfatal 03.05.2024Date of Issue
Arising out of Order-In-Original No. 12/AC/Vijay Padhariya/Div-II/A'bad

(s-) South/JDM/2023-24 dated 19.06.2023 passed by The Assistant Commissioner,
COST, DIV-II, Ahmedabad South.

di c:fla cba r cITT ;,n:r '3fR "Qd1 1 M/s. VIJAY DHANJIBHAI PADHARIYA,
('9) Name and Address of the

36, Mangal Murti Society,
Laheri Patel Farm, Vatva,Appellant
Ahmedabad-382440

#t& rf#zsf-st?gr sriatr srgramar ? it ag <r star ah 7fa zrntfat mrq re
srf@artaRr srfh srerar g+terr saar Taaamar?&, #atf 2a sm2gr h fas gr rmar?
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

( 1) ht 5qraa ga sf@far, 1994 ter saa ft aatg mgmtaqat erT 9TT
3T-arr a qrrv{# h siasfaair 3rat sf aa, 'l=fmf tR<fiR, fcrq tj311~4, ~ fct'lTT<T,
tft if, sfa{tr raa, iami, ?fc: 110001 Rt Rt tftRe :

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(m) zfmt Rt zRasa ?fl gRarar fat szrr Tr rr ala t at faf
nsrr tgr?ssrt?aa srt gr atf if, zr f#ft oz(ti T+vra? ag ftrat it
,:rr fcnITT ~ o:g Il l rztmm ft uaaa tu z&gt

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(a) rah arg fl ug4vatfaffaamrrm faff
qraa graa Paektrst saharzgft ag rqrfaaffaa 2
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('er) 3ITTm" '3,91 qr! # '3 ,91a gens gnat h ft stst feemr#t&2st "Q,ir arnt!?T \lfl" ~
arr vi fr a ga1fem rgm, sf ?# arr tflm cfl" rnqr ar t fa sf@ef (i 2) 1998
nrr 109 arrRau ·g@

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under

·· Sec.109 of the Finance (No.2) Act, 1998.

(2) fr sgraa gt«en (ft) Rrqra, 2001 afr 9 eh siafa Fclf.ifct2 ™~~-8 it <IT
~it, ma sn?gr # 4fasr fa f@ala flr ah fa«-sr?gr a sftsr Rt ?t-at
4fail Tr 5fa sea far ar =lRgq ah arr Tar < m gr ff siafa enr 35-< it
Raffafr pram ha h arr et-6 alaRt fa st2fl feuu

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfasa zaa #rzr sgi iar zargara sq?r sra#@tatst 200/- fr4rat ft
srg tz sziinvacar snargt at 1000/- fttagar fr sarql

The revision application shall be accompanied by a fee of Rs.200 /- where the
.. amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved

is more than Rupees One Lac.

mm !{Ff},~'3 ,9 , qrj !{Ff} -qctwrr cg sq4fl +nqf@2aw a 4Ra aff.fu;r:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) htsaranr gra arf@2fr, 1944 Rt nT 35-41/35-4 3TTflTd':-
Under Section 35B / 35E of CEA, 1944 an appeal lies to :-

(2) saRfa aRba ii aag tr a sarar ft sf, <ft am far ga, ht
3grar grca vi ara sfRtt +nrnf@law (fez) ft Perr 2Rrr f@far, izqatal 2nd +ITT1T ,

cil§4-11<11 'l'.Jclrf, 3fm:c!T, flR:~{rtlll(, <liQ4-Jqlcillq-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

·· accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bai;i_.~-G- the

. al . . d ~~ '1i:lr~place where the bench of the Tnbun 1s situate . -o- 'o. "-Q. cE"'"•, Gr,.,_
s" ·e65, +@a 2

s 'a@ s
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(3) zf@ sr?grin& grsitrmar@tar ? at r@ta sitar a fr flu mr @Tarr srfa
in t fa sar reg sr as hgt sg f f far 4€l arfa a fr zrznfnf sf)flt
+nrnf@raw #Rt tu sf#qra4hrwar #t ua 3aa fur star21

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) Tritt area zfefrr 1970n tin)fr Rt sgqft -1 h siafa fRaffa fu r4ars
near nrgs?gr zrnf?fa f6fa qf@rat a3gr pc2la Rtu4Rau s 6.50hatart
green feaz carztr arfegt

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

!5) z sit iif@a +tat Rt f.i 4 ?{ otaare f.t"4i:rr ft #it ft en zaffa far star 2 st mm
green, a4t 3grad grcavhara 41 ffi 4 ..~ (cfil 4Tfcl fil) R"41i, 1982 l=j-~!1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ta grea, a{t sgraa gr«a qi ha4a sf)a tf@ear (fez) u@ 7fahramr
it' cfidol.j4-Jii1 (Demand) ~~ (Penalty) epJ" 10% pf samar zfaf 2 zraif, srf@mar sat
10~~!1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a=tr5err gr«asit tar ah ziafa, gnf@agtr#fr cfit +TTlT (Duty Demanded) I

(1) is (Section) llDt~f.tmftcrufu;
(2l fw.lT 1Rcf~~ cfit uwr;
(3) +ahfz frat a fa 6 agar7f

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit tal{en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

( 6) (i) <r s?gr ah 4fa zrfa 7@awrahszi geea srrar gen qr aw fa ct IR a gttr Rug
geeaa 10% 4latr sit sgtha awe fa1agt aausa 10%gar ft sr raft2

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute."
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F.No. GAPPL/COM/STP/4809/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Vijay Dhanjibhai

Padhriya, 36, Mangal Murti Society, Laheri Patel Farm, Vatva,

Ahmedabad -- 382440 (hereinafter referred to as the "appellant')

against Order-in-Original No. 12/AC/Vijay Padhariya/Div-II/A'bad

South/JDM/2023-24 dated 19.06.2023 (hereinafter referred to as

"the impugned order") passed by the Assistant Commissioner

Division-II, Central GST, Ahmedabad South (hereinafter referred to

as "the adjudicating authority).

2. Briefly stated, the facts of the case are that the appellant is

registered as a service provider for taxable service "Work Contract

Service'' with Service Tax Registration No. AONPP5745ESD001.

As per the information received by the Income Tax Department the

value of services declared by the appellant in their Income Tax

Return and TDS data for the financial year 2016-17 was found to be

in excess of the value declared in their ST-3 returns for the same

period. It was observed that the net amount paid to the appellant by

various parties exceeded the value of services declared in the ST-3

returns, indicating suppression of taxable value and evasion of

service tax. Accordingly, the differential service tax amount was

calculated and the appellant was made liable for service tax to be

paid.

Subsequently, the appellant were requested to produce relevant

documents for the period from 2016-17 to 2017-18 (up to June

2017) for verification and reconciliation.

The appellant complied with the request and submitted documents

including reconciliation of sales, reconciliation of TDS, Form 26AS

for FY. 2015-16, 2016-17 and 2017-18, and copies of ST-3 returns
for 2016-17 and the first half year ofF.Y. 2017-18. Upon scrutiny of

the submitted documents, discrepancies were identified between the

value of taxable service declared in the ST-3 returgarel».CENTR
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F.No. GAPPL/COM/STP/4809/2023-Appeal

amount paid to the appellant by various parties as per Form 26AS.

Details are as follows:-

Year Taxable receipts Taxable Difference Service
on the basis of value 11 Tax
Balance declared Taxable payable
Sheet/ITR/26AS in ST-3 value

returns

2016- 51,02,018 38,27,841 12,74,177 1,91,127
17
2017 17,49,459 0 17,49,459 2,62,419
18
Total 68,51,477 38,27,841 30,23,636 4,53,546

2.1 Subsequently, the appellant were issued Show Cause Notice

bearing File No. WS0203/TPD16-l 7 /SCN-Vijay Dhanjibhai

Padhariya/2020-21 dated 01.04.2022 wherein:

a) Demand and recover an amount of Rs. 4,53,546/- during the

F.Y. 2016-17 and 2017-18 (upto June 2017) under proviso to Sub

Section (1) of Section 73 of the Act read with Rule 6 of Service Tax

Rule, 1994 along with interest under Section 75 of the Finance Act

1994 (hereinafter referred to as 'the Act).

b) Impose penalty under the provisions of Section 77 and 78 of

the Act.

2.2 The Show Cause Notice was adjudicated ex-parte vide the

impugned order by the adjudicating authority wherein:

a) The demand of service tax amounting to Rs. 4,53,546 /- was

confirmed under section 73(1) of the Act by invoking extended

period along with interest under section 75 of the Act.

b) Penalty amounting to Rs. 10,000/- was imposed under section

77(1) of the Act..

c) Penalty amounting to Rs. 4,53,546/- was im
BJ

5

of



F.No. GAPPL/COM/STP/4809/2023-Appeal

the Act.

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present
appeal, inter alia, on the following grounds:

> Impugned order has been passed by not following the
documentary evidence produced.

► The appellant has submitted reconciliation statement for the

justification of difference in value with documentary evidences

and proper reconciliation statement.

> Issuing SCN and confirming demand based on ITR and 26AS
is liable to be dropped.

► The appellant cited the case of M/s Amrish Rameshchandra

Shah· vs. UOI and ors. (TS-77-HC-2021 Bom ST) wherein

Bombay High Court has set aside and quashed the SCN dated

31/12/2020 issued merely based on the information received

from the IT department.

► The appellant has also taken reference in the case of Sharma

Fabricator and Erectors Pvt. ltd. [2017 (5) G.S.T.L. 96 (Tri-All.].

► Charge of suppression and invoking Extended period not

applicable.

4. Personal hearing in the case was held on 18.03.2024. Shri

Keyur Kamdar, Chartered Accountant appeared for Personal

Hearing on behalf of the appellant. He reiterated the contents of the

written submission and requested to allow their appeal.

5. I have carefully gone through the facts of the case, grounds of

appeal, submissions made in the Appeal Memorandum and
documents available on record. The 1ssue to be decided in the

present appeal is whether the impugned order passed by the
adjudicating authority, confirming the demand of · st
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F.No. GAPPL/COM/STP/4809/2023-Appeal

the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period Financial Year 2016-17 and 2017-
18(upto June 2017).

6. I find that the appellant, registered under 'Works Contract

Service' has paid service tax on the gross value of Rs. 38,27,841 /

as per the ST-3 return for the F.Y. 2016-17. However, they filed Nil

ST-3 return for 2017-18 (April to September 2017). The adjudicating

authority confirmed the demand of service tax for the amount of Rs.

1,91,127/- during the F.Y. 2016-17 and Rs. 2,62,419/- during the

F.Y. 2017-18 (upto June 2017) based on the differential taxable

value comparing the income shown in their Form 26AS certificate

vis-a-vis income shown in ST-3 returns. The appellant argue that

they are not liable to pay service tax. In justification of their claim

the appellant provided year wise reconciliation statement between

the income as shown in P & L Account and the income reflected in

Form 26AS certificate, the details are as under:

F.Y. 2016-17

Particulars Amount

Amount as per 26AS 51,02,018/
Less: (i) Amount of Service tax on 5,74,178/-
which TDS deducted by the service
recipient (Rs. 44,02,018 (-) Rs.
38,27,840/
(ii) TDS deducted on provisional basis 7,00,000/-
for which services are provided and
invoice issued in 2017-18
Value of service shown in P & L 38,27,840/-
Account as well as in ITR
Taxable value on which service tax 38,27,840/-
paid and reflected in ST-3 returns
Difference NIL

ca ia>..ea
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F.No. GAPPL/COM/STP/4809/2023-Appeal

F.Y. 2017-18

Particulars Amount

•,

Amount reflected in old Form 26AS 17,49,459/
Less: Two wrong entries reflected in 9,82,799
Form 26AS which are rectified by the
service recipient later on
(Rs. 6,20,244/- (+) Rs. 3,62,555/-)
Amount reflected in updated Form 7,66,660/
26AS
Value of services shown in P & L 7,66,660/
Account as well as ITR
Value on which GST paid and shown 7,66,660/
in GSTR-9 (Date of invoice
26/11/2017)
Taxable value on which service tax NIL
payable

7. On the basis of the above reconciliation of income the

appellant explained that their 26AS for the FY. 2016-17 carries

wrong data in as much as their customers deducted TDS on gross

amount including service tax. I have analyzed 26AS certificate for

the F.Y. 2016-17 submitted by the appellant and noticed that their

customer named as Haribhai Pankejbhai Nair has deducted tax

under Section 194C of the Income Tax Act, 1961. I also find that

there are four entries of deduction of TDS, one of them pertains to

deduction of tax amounting to Rs. 44,020/- over Rs. 44,02,018/-.

The appellant argues that Rs. 44,02,018/- carries service tax also.

In support of their claim they have provided three invoice sr. no. 01

to 03 all dated on 09.06.2015 issued to H-Cube Industries, G.I.D.C.

Vatva, Ahmedabad. I have analyzed all these invoices and found

that the appellant had provided services to H-cube Industries and

issued invoices for the total amount of Rs. 44,02,018/- which

included service tax Rs. 5,74,176/-.

7.1 Regarding reconciliation of income of Rs. 7,00,000/- the

appellant contested that TDS of Rs. 7,000/- were deducted on

advance payment of Rs. 7,00,000/- by the service recipient H-Cube

Industries, for which invoice were issued in 201 ellant

8
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F.No. GAPPL/COM/STP/4809/2023-Appeal

informed the appellate authority that they have raised invoice value

from Rs. 7,00,000/- to Rs. 9,04,658/- (Rs. 7,66,660/- + Rs.
I

1,37,998/- as GST) in FY. 2017-18 and hence they argued that

they are not liable to pay service tax on Rs. 7,00,000/-.

7.2 In respect of the impugned value in F.Y. 2017-18 (up to June

2017) the appellant argued through their submitted reconciliation of

income that Rs. 6,20,244/- and Rs. 3,62,555/- were wrongly shown

by their customer Haribhai Pankejbhai Nair, which were

subsequently removed from 26AS. In support of the claim they have

provided old 26AS certificate and updated 26AS certificate. Out of

impugned value during the F.Y. 2017-18, the appellant have

contested that they have paid GST on Rs. 7,66,660/-. The appellant

have submitted copy of GSTR-9 and invoice dated 26.11.2017,

financial records like P & L Account and Balance sheet and

respective ledger, trail balance, ITR copy for A.Y. 2018-19 (FY.

2017-18) demonstrating income from sale of service Rs. 7,66,650/-.

8. In view of the above discussion, the impugned order is set

aside and appeal is allowed.

9. sf a+afatafRt +&ft mar Rqzrt 34taal# far star?]

The appeal filed by the Appellant stands disposed of in above

terms.

tr+ia7
31Fl (arfes)

.
Date :26.04.2024
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F.No. GAPPL/COM/STP/4809/2023-Appeal

9? J-J I'{)
3int (arft«)

ft.ft.g.el, renal«la

BY RJPAD/ SPEED JPOST

To
M/s. Vijay Dhanjibhai Padhriya,
36, Mangal Murti Society,
Laheri Patel Farm, Vatva,
Ahmedabad - 382440

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad

Zone.

2. The Commissioner Central GST, Ahmedabad South.

3. The Deputy Commissioner, CGST, Division II, Ahmedabad
South

4.

/.
6.

The Superintendent (Appeals) Ahmedabad (for uploading the

OIA).

Guard File.

P.A. File.
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