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Arising out of Order-In-Original No. 12/AC/Vijay Padhariya/Div-1I/A’bad
(¥) | South/JDM/2023-24 dated 19.06.2023 passed by The Assistant Commissioner,
CGST, DIV-II, Ahmedabad South.
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(=) 36, Mangal Murti Society,
Name and Address of the Laheri Patel Farm, Vatva,

Appellant Ahmedabad-382440
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

VT HCHTT KT GALIE T TS~

Revision application to Government of India:

(1) =T ST o T, 1994 Y eer sraa {9 o147y T At 5 aiX § TEn oy
SU-ETRT & TAH YXreh o S{avia TTOE e orefivr wivre, wika e, &y wermer, Tstear R,
=teft ST, sfteer i wam, ug 7, 7€ et 110001 #1 i et =Y -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

() I AT & g F A ¥ o Tl griver @ O Bl aveR 9t s sreary ¥ o e
WIS & GEX WO § AT o ST §T A A, a7 el Auem ar wosT & =g ag fre) sy #
a7 el FOSTTR & g7 71 < withar ¥ <o g€ g

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warchouse.

(@ W & J1ge helt g a7 yeor ¥ fRaiRa arer ux a1 v & RfRwr §
SeqTE e o e o AT § ST W & a1} Y g ar yeur & Fafad @)




In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M I gow HT G Y AT 9a & a1eR (9T v e ) [ata B e gn

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(F)  SATAH TS I IUTET 7k o YIATT & [T ST ST Fise | 6 % g ST UH SIaer ST 59

T Ud Iw & qaries sy, dier & gRT ITia 97 997 X AT a1e # fOw sfgfiaw (|7 2) 1998
&TT 109 gRT F3<e fhe T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
- Sec.109 of the Finance (No.2) Act, 1998.

(2) e Sered gea (rfier) frEwTeett, 2001 ¥ P 9 % siwta AR go=r dear gu-8 § &
wiat &, YT sraer s 9 sraer farte & fim ame F fage-sree wd srdier saer i ar-ar
gfdt F wrer I arde T ST =TiRQ Sus @ty urar § & qew ofi F efada gRr 35-5 #
Frethe 6t 3 QT % T F Gy -6 =TT S T o gAr = gy

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RS o ¥ AT STEt SenT ThY U ATE €94 A7 SY T grar ST 200/ - G QT S
SITT @fi% STEl S Teh o1 & SATaT gF @t 1000 /- Y Hie FIrar i S|

The revision application shall be accompanied by a fee of Rs.200/- where the
. amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T 9o, T SedTe e UF a7 @ ety =mfEsRer & gid ardier-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ¥y SeTed Qe aTtartaad, 1944 ¥ &r 35-41/35-% & sfaia-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2)  SEfIEd gisse ¥ Saig SR S Srrar @i o, srdYelr ¥ e § dmT O, Fe
I I UE qaree ardiely mrariiEwy (Rreee) &t wfem aefta difssr, sgasmEme ¥ 2nd HTAT,
TEHATAT W, SrE<aT, FRAGIAI, gHaarErz-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
" accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public

place where the bench of the Tribunal is situated.
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(8) i< <& sireer & oS U7 STRLAT HT AHTIL AT § T T et AL F q e 7 G I0ieh
&1 T STAT =R 79 45w F 9 gu s B Rrar v w1 ¥ 99 ¥ Rre gufRaly sy
~ATATTErEREOT *hY ok ST AT et 1 FXhTX hT Ueh STAGH [ohdT ST & |

In case of the order covers a number of order-in-Original, fee for each 0.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)  =TATEE gEe A 1970 ToT SWAT f srggHEy -1 % sdwta Maffa fhy eaqer s
TS AT Ferenasr TATRATT T iRt & smder & & v Y wh Ifaa< & 6.50 §F &7 =
e [&he TT gIAT AT/ |

One copy of application or O.I1.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) B AR WeTda ATHET &l =01 e arer st it W oY eqrr e o srrar g S e
[, Heald IITET oo Td YA srdiend =rariesr (wraiafe) Haw, 1982 ¥ Rfga &

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) AT o, Feald IUTEH [ U TITehs erdlenta =amariarer (feee) T i erdfiet & araer
# FdeWT (Demand) Td §8 (Penalty) T 10% Y& STAT FAT Afare &1 grefiter, aferewad q& swar
10 #XIE 79T Bl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

AT ITITE [ M TATHT o T, QT BT dhaed &t F7 (Duty Demanded)|
(1) @< (Section) 11D % gga Haifa Tty
(2) [T T GTae hige 6t AT,
(3) avde wise et & Raw 6 % aga & i

g Y& ST “ St i H Ugel Id STHT 1 QT T ST TG X o7 d o0 a7 =T
AT &

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiif  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =% emeer & i orfier STTfAR<or o WHey SIgt {[eh ToraT {[e AT qvs faarfad & ar A f&y 7y
9% % 10% SFTaT 9 3% Srg! et gve Ranfia g a9 ave & 10% T 9% i ST a9’ gl
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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F.No. GAPPL/COM/STP/4809/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Vijay Dhanjibhai
Padhriya, 36, Mangal Murti Society, Laheri Patel Farm, Vatva,
Ahmedabad - 382440 (hereinafter referred to as the “appellant’)
against Order-in-Original No. 12/AC/Vijay Padhariya/Div-1I/A’bad
South/JDM/2023-24 dated 19.06.2023 (hereinafter referred to as
“the impugned order”) passed by the Assistant Commissioner
Division-II, Central GST, Ahmedabad South (hereinafter referred to
as “the adjudicating authority”).

0. Briefly stated, the facts of the case are that the appellant is
registered as a service provider for taxable service "Work Contract

Service" with Service Tax Registration No. AONPP5745ESDOO1.

As per the information received by the Income Tax Department the
value of services declared by the appellant in their Income Tax
Return and TDS data for the financial year 2016-17 was found to be
in excess of the value declared in their ST-3 returns for the same
period. It was observed that the net amount paid to the appellant by
various parties exceeded the value of services declared in the ST-3
returns, indicating suppression of taxable value and evasion of
service tax. Accordingly, the differential service tax amount was
calculated and the appellant was made liable for service tax to be

paid.

Subsequently, the appellant were requested to produce relevant
documents for the period from 2016-17 to 2017-18 (up to June

2017) for verification and reconciliation.

The appellant complied with the request and submitted documents
including reconciliation of sales, reconciliation of TDS, Form 26AS
for F.Y. 2015-16, 2016-17 and 2017-18, and copies of ST-3 returns
for 2016-17 and the first half year of F.Y. 2017-18. Upon scrutiny of
the submitted documents, discrepancies were identified between the

value of taxable service declared in the ST-3 returmm
Oc,x‘v"‘“"m“c 3




amount paid to the appellant by various parties as per Form 20AS.

Details are as follows:-

F.No. GAPPL/COM/STP/4809/2023-Appeal

Year |Taxable receipts | Taxable Difference | Service
on the basis of |value in Tax
Balance declared -|Taxable payable
Sheet/ITR/26AS | in ST-3 value

returns

2016- 51,02,018|38,27,841 | 12,74,177 | 1,91,127

17

2017- 17,49,459 0|17,49,4592,62,419

18

Total 68,51,477 | 38,27,841 | 30,23,636 | 4,53,546

2.1 Subsequently, the appellant were issued Show Cause Notice.
No. WS0203/TPD16-17/SCN-Vijay Dhanjibhai

Padhariya/2020-21 dated 01.04.2022 wherein:

bearing File

a) Demand and recover an amount of Rs. 4,53,546/- during the
F.Y. 2016-17 and 2017-18 (upto June 2017) under proviso to Sub
Section (1) of Section 73 of the Act read with Rule 6 of Service Tax
Rule, 1994 along with interest under Section 75 of the Finance Act
1994 (hereinafter referred to as 'the Act).

b) Impose penalty under the provisions-of Section 77 and 78 of
the Act. '

2.2 The Show Cause Notice was adjudicated ex-parte vide the

impugned order by the adjudicating authority wherein:

a) The demand of service tax amounting to Rs. 4,53,546/- was
confirmed under section 73(1) of the Act by invoking extended

period along with interest under section 75 of the Act.

b)  Penalty amounting to Rs. 10,000/~ was imposed under section
77(1) of the Act..

!
A e
g

c) Penalty amounting to Rs. 4,53,546/- was imp

ut CO“"'/@%(}
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F.No. GAPPL/COM/STP/4809/2023-Appeal

the Act.

3.  Being aggrieved with the impugned order passed by the
adjudicating authority, the appellant have preferred the preéent

appeal, inter alia, on the following grounds:-

» Impugned order has been passed by not following the

documentary evidence produced.

> The appellant has submitted reconciliation statement for the
justification of difference in value with documentary evidences

and proper reconciliation statement.

> Issuing SCN and confirming demand based on ITR and 26AS
is liable to be dropped.

> The appellant cited the case of M/s Amrish Rameshchandra
Shah' vs. UOI and ors. (T'S-77-HC-2021 Bom ST) wherein
Bombay High Court has set aside and quashed the SCN dated
31/12/2020 issued merely based on the information received

from the IT department.

» The appellant has also taken reference in the case of Sharma

Fabricator and Erectors Pvt. Itd. [2017 (5) G.S.T.L. 96 (Tri-All.].

> Charge of suppression and invoking Extended period not

applicable.

4.  Personal hearing in the case was held on 18.03.2024. Shri
Keyur Kamdar, Chartered Accountant appeared for Personal
Hearing on behalf of the appellant. He reiterated the contents of the

written submission and requested to allow their appeal.

5. I have carefully gone through the facts of the case, grounds of
appeal, submissions made in the Appeal Memorandum and

documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the




F.No. GAPPL/COM/STP/4809/2023-Appeal

the appellant along with interest and penalty, in the facts and
circumstance of the case, is legal and proper or otherwise. The
demand pertains to the period Financial Year 2016-17 and 2017-
18(upto June 2017).

6. I find that the appellant, registered under ‘Works Contract
Service’ has paid service tax on the gross value of Rs. 38,27,841/-
as per the ST-3 return for the F.Y. 2016-17. However, they filed Nil
ST-3 return for 2017-18 (April to September 2017). The adjudicating
authority confirmed the demand of service tax for the amount of Rs.
1,91,127/- during the F.Y. 2016-17 and Rs. 2,62,419/- during the
F.Y. 2017-18 (upto June 2017) based on the differential taxable
value comparing the income shown in their Form 26AS certificate
vis-a-vis income shown in ST-3 returns. The appellant argue that
they are not liable to pay service tax. In justification of their claim
the appellant provided year wise reconciliation statement between
the income as shown in P & L Account and the income reflected in

Form 26AS certificate, the details are as under:

F.Y. 2016-17
Particulars Amount
Amount as per 26AS 51,02,018/-
Less: (i) Amount of Service tax on 5,74,178/-

which TDS deducted by the service
recipient (Rs. 44,02,018 (-) Rs.
38,27,840/ -

(ii) TDS deducted on provisional basis 7,00,000/ -
for which services are provided and
invoice issued in 2017-18

Value of service shown in P & L 38,27,840/-
Account as well as in ITR

Taxable value on which service tax 38,27,840/-
paid and reflected in ST-3 returns

Difference _ NIL

>
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F.No. GAPPL/COM/STP/4809/2023-Appeal

F.Y. 2017-18
Particulars Amount
Amount reflected in old Form 26AS 17,49,459/-
Less: Two wrong entries reflected in 0,82,799

Form 26AS which are rectified by the
service recipient later on
(Rs. 6,20,244/- () Rs. 3,62,555/-)

Amount reflected in updated Form 7,66,660/-
26AS
Value of services shown in P & L 7,66,660/-

Account as well as ITR
Value on which GST paid and shown 7,66,660/-
in GSTR-9 (Date of invoice

26/11/2017)
Taxable value on which service tax NIL
payable

7. On the basis of the above reconciliation of income the

appellant explained that their 26AS for the F.Y. 2016-17 carries
wrong data in as much as their customers deducted TDS on gross
amount including service tax. I have analyzed 26AS certificate for
the F.Y. 2016-17 submitted by the appellant and noticed that their
customer named as Haribhai Pankejbhai Nair has deducted tax
under Section 194C of the Income Tax Act, 1961. I also find that
there are four entries of deduction of TDS, one of them pertains to
deduction of tax amounting to Rs. 44,020/- over Rs. 44,02,018/-.
The appellant argues that Rs. 44,02,018 /- carries service tax also.
In support of their claim they have provided three invoice sr. no. O1
to 03 all dated on 09.06.2015 issued to H-Cube Industries, G.I.D.C.
Vatva, Ahmedabad. I have analyzed all these invoices and found
that the appellant had provided services to H-cube Industries and
issued invoices for the total amount of Rs. 44,02,0 18/- which

included service tax Rs. 5,74,176/-.

7.1 Regarding reconciliation of income of Rs. 7,00,000/- the
appellant contested that TDS of Rs. 7,000/- were deducted on
advance payment of Rs. 7,00,000/- by the service recipient H-Cube

Industries, for which invoice were issued in 20 17-
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F.No. GAPPL/COM/STP/4809/2023-Appeal

informed the appellate authority that they have raised invoice value
from Rs. 7,00,000/- to Rs. 9,04,658/- (Rs. 7,66,660/- + Rs.
1,37,998/- as GST) in F.Y. 2017-18 and hence they argued that
they are not liable to pay service tax on Rs. 7,00,000/-.

7.2 In respect of the impugned value in F.Y. 2017-18 (up to June
2017) the appellant argued through their submitted reconciliation of
income that Rs. 6,20,244 /- and Rs. 3,62,555/- were wrongly shown
by their customer Haribhai Pankejbhai Nair, which were
subsequently removed from 26AS. In support of the claim they have
provided old 26AS certificate and updated 26AS certificate. Out of
impugned value during the F.Y. 2017-18, the appellant have
contested that they have paid GST on Rs. 7,66,660/-. The appellant
have submitted copy of GSTR-9 and invoice dated 26.11.2017,
financial records like P & L Account and Balance sheet and
respective ledger, trail balance, ITR copy for AY. 2018-19 (F.Y.
2017-18) demonstrating income from sale of service Rs. 7,66,650/-.

8. In view of the above discussion, the impugned order is set

aside and appeal is allowed.

O, it al gTer & it TS orfier &7 v SURIE ok & fohaT saT § |
The appeal filed by the Appellant stands disposed of in above

terms.

}@_‘_»

RISECACE]
Date : 9 6 .04.2024
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BY RPAD/ SPEED POST

To

M/s. Vijay Dhanjibhai Padhriya,
36, Mangal Murti Society,
Laheri Patel Farm, Vatva,
Ahmedabad ~ 382440

Copy to :
1.  The Principal Chief Commissioner, Central GST, Ahmedabad

Zone.
The Commissioner Central GST, Ahmedabad South.
The Deputy Commissioner, CGST, Division II, Ahmedabad

South
4. The Superintendent (Appeals) Ahmedabad (for uploading the
OlA).
/‘)/. Guard File.
6. P.A. File.
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